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MR.  HUNTER,  OF  VIRGUNIA, 


ON  THE 


FRENCH  .SPOLIATION  BILL. 


DELIVERED 


IN  THE  SENATE  OF  THE  UNITED  STATES,  JANUARY  SO,  1861. 


WASHINGTON  : 

PRIN  TED  AT  THE  CONGRESSIONAL  GLOBE  OFFICE. 

1851. 


FBENCH  SPOLIATIONS. 


The  Senate  having  under  consideration  the  bill 
to  provide  for  the  ascertainment  and  satisfaction  of 
claims  of  American  citizens  for  spoliations  com¬ 
mitted  by  the  French  prior  to  the  31st  day  of 
July,  1801 — 

Mr.  HUNTER  said: 

Mr.  President:  It  is  a  tedious  thing  to  speak  : 
before  any  assembly  against  a  foregone  conclu-  j 
sion,  and  it  is  especially  disagreeable  upon  a  sub-  i 
iect  which  has  been  so  often  and  so  fully  discussed  [ 
as  the  one  now  under  consideration.  But,  how¬ 
ever  distasteful  the  task  may  be,  there  are  occasions 
on  which  it  may  be  one’s  duty  to  execute  it. 
Such  I  conceive  to  be  my  case  in  the  present  in¬ 
stance.  Of  the  select  committee  raised  by  the 
Senate  for  the  special  consideration  of  this  sub¬ 
ject,  I  was  the  only  member  opposed  to  the  bill : 
now  before  us;  and  perhaps  it  may  be  expected  by  j 
those  vrhose  opinions  in  some  measure  I  repre- ^ 
sented  on  that  occasion  that  I  should  give  the  I  j 
argument  on  the  other  side,  as  the  chairman  of  the  ! 
committee,  the  Senator  from  Connecticut,  has  al-  jj 
ready  presented  his  views  in  favor  of  the  bill.  1 1 
Indeed,  this  seems  to  be  one  of  the  cases  in  which  l| 
it  is  especially  appropriate  that  Senators  should  ' ! 
rely  on  their  committees  to  undergo  the  labor  of 
investigating  the  documents,  the  speeches,  the  re¬ 
ports,  and  the  statements  of  fact  upon  which  the  ii 
merits  of  this  case  depend.  These  fill  volumes,  ji 
and  it  cannot  be  expected  that  each  Senator  should  ; 
examine  them  all  for  himself.  j 

It  will  be  my  object,  then,  to  give  a  resume  of! 
the  argument,  and  I  shall  endeavor  to  make  it  as 
brief  as  I  can.  Such  a  presentation  of  the  case 
may  perhaps  be  useful,  even  to  those  gentlemen 
who  have  heretofore  examined  this  question,  in 
refreshing  their  memories,  and  may  be  of  some 
service' to  those  who  have  never  looked  into  it  at 
all.  But  not  even  these  considerations  would  have 
mduced  me  to  undertake  the  vain  and  fruitless 
task  of  opposing  this  bill,  which  I  fear  is  predes¬ 
tined  to  pass,  if  it  had  not  been  for  considerations 
connected  with  the  financial  view  of  the  question. 

It  is  proposed  in  this  bill  to  appropriate  five  mil¬ 
lions  of  dollars  upon  principles  which  it  is  evident 


must  lead  to  a  further  and  probably  a  much  great¬ 
er  expenditure.  If  we  appropriate  five  millions 
upon  the  principle  that  we  are  liable  for  these 
debts,  how  can  we  undertake  to  say,  as  this  bill 
proposes  to  do,  that  we  will  pay  only  five  mil¬ 
lions,  and  no  more?  If  it  is  a  debt,  we  are  bound 
to  pay  all  that  is  due.  If  it  is  a  gratuity,  I  think 
I  can  show  not  only  that  we  ought  not  to  make  it, 
but  that  this,  of  all  times,  is  the  most  inappropri¬ 
ate  for  such  an  experiment. 

When  the  Secretary  of  the  Treasury  made  his 
last  mmual  report,  our  debt  amounted  to  sixty -four 
millions  of  dollars.  Since  that  time  the  acceptance 
by  Texas  of  the  terms  offered  by  the  United  States 
in  relation  to  her  boundary  has  added  ten  millions 
more,  making  seventy-four  millions,  and  this  bill, 
if  it  passes,  will  increase  our  debt  to  seventy-nine 
millions.  The  debt  is  to  be  thus  increased  at  a 
time  when  the  Secretary  of  the  Treasury  is  pro¬ 
posing  to  spend  more  by  nearly  nine  hundred 
thousand  dollars  for  the  next  fiscal  year,  than  he 
expects  to  receive  from  all  sources  whatever;  and 
at  a  time,  too,  when,  according  to  his  own  expect¬ 
ation,  we  are  to  be  cut  oft' from  all  assistance  from 
the  public  land,  for  at  least  fifteen  years  to  come. 

Sir,  if  we  go  on  with  expenditures  at  this  fearful 
pace,  where  is  it  to  end  ?  And  especially  in  such  a 
case  as  this,  where  we  see  we  are  makingno  sort  of 
provision  to  pay  the  debt  hereafter.  The  path  which 
nations  tread  to  bankruptcy ,  or  by  which  they  make 
so  near  an  approach  to  it  as  often  to  shake  Gov¬ 
ernments  and  convulse  society,  is  indeed  an  abyss 
strewn  with  flowers,  and  the  man  who  would  at- ' 
tempt  to  warn  them  as  to  the  consequences  when  ' 
in  mid  career  should  expect  to  find  himself  dis¬ 
charging  but  a  thankless  office.  Yet,  disagreeable 
as  it  may  be,  it  is  somebody’s  duty  to  do  it,  and 
perhaps  it  is  nobody’s  duty  more  than  mine  upon 
the  present  occasion. 

But  I  may  be  told  that  all  this  is  no  answer  to  I 
the  demand  for  the  payment  of  a  debt,  if  it  be  justly 
due.  I  admit  if  it  be  justly  due,  and  if  the  persons 
entitled  to  it  can  be  certainly  ascertained,  that  we  ' 
are  bound  to  pay  it;  but  if,  as  I  wish  to  show 
such  a  debt  is  not  due,  and  that  the  payment  oi  ' 


this  money  would  be  a  mere  gratuity,  then  it  is 
very  proper  to  consider  whether  the  Treasury  is 
in  a  condition  to  enable  us  to  make  such  donations. 
The  question  rests  upon  the  justice  of  the  demand, 
and  that  is  the  point  which  I  now  propose  to  ex¬ 
amine. 

It  is  maintained,  on  one  side,  that  the  demand  is 
Just,  because  when  we  negotiated  the  convention 
of  1800  we  gave  up  the  indemnities  to  which  our 
citizens  were  entitled,  in  order  to  get  rid  of  certain 
valuable  pretensions  which  the  French  madeagainst 
us,  arising  out  of  the  old  treaty  of  alliance  and  of 
amity  and  commerce,  made  in  1778,  and  the  con¬ 
sular  convention  of  1788;  and  having  thus  con¬ 
verted  private  property  to  public  uses,  having  thus 
sold  out  these  claims  for  a  valuable  consideration, 
we  are  bound,  it  is  said,  to  remunerate  the  claim¬ 
ants  for  private  property  which  was  taken  for  pub¬ 
lic  use. 

On  the  other  hand,  it  is  maintained  that  we  did 
not  exchange  them  for  any  valuable  pretensions 
on  the  part  of  the  French,  inasmuch  as  some  of  the 
pretensions  of  the  French  were  never  worth  much, 
and  the  foundation  for  all  of  them  was  gone  in 
1800,  when  this  convention  was  negotiated:  because 
the  treaties  on  which  they  ^v■ere  predicated  had 
been  abrogated,  and  justly  abrogated,  two  years 
before.  From  which  it  follows  that  there  was  no 
exchange  of  the  claims  of  our  citizens  for  a  valu¬ 
able  consideration ,  because  the  French  had  no  just 
pretensions  against  us,  and  therefore  we  did  not 
convert  private  property  to  public  use,  so  as  to 
make  ourselves  responsible  for  it.  It  is  also  main¬ 
tained  that  we  entered  into  a  war,  in  order  to  re¬ 
taliate  on  the  French  the  injuries  that  had  been 
committed  by  them  on  our  commerce;  and  that 
having  entered  into  this  war  for  that  purpose,  and 
to  procure  indemnity  for  the  past  and  security  for 
the  future,  we  were  absolved  at  the  time  of  the 
convention  of  1800  from  the  obligation  of  further 
prosecuting  those  claims;  and  not  only  is  it  affirmed 
that  we  had  discharged  ourselves  of  all  obligation 
to  our  citizens  to  prosecute  them  further,  but  that 
the  French  could  rightfully  plead,  as  in  effect  they 
did  plead,  this  war  in  satisfaction  of  the  demand 
against  them,  so  that  after  the  treaty  of  peace  ter¬ 
minated  the  war,  the  indemnities  were  not  valid 
either  as  against  the  French  or  against  this  Gov¬ 
ernment.  In  other  words,  that  Mr.  Murray  was 
right  when  he  wrote  to  the  Secretary  of  State,  after 
the  final  ratification  of  that  treaty,  expressing  the 
hope  that  the  Senate  meant  to  express  by  their 
manner  of  ratifying  that  treaty  that  the  claims  for 
indemnities  were  nullities.*  That  such,  indeed, 
were  the  views  which  governed  the  Senate  in  their 
course  upon  this  matter  is,  I  think,  in  every  way 
probable,  and  may  be  inferred  from  the  history  of 
the  times. 

Sir,  I  hope  to  make  good  both  of  these  proposi¬ 
tions;  but  if  I  succeed  in  proving  either,  I  shall 
present  a  full  and  fair  defence  for  the  United  States 
against  the  claims  to  the  payment  of  which  it  is 
now  sought  to  subject  them.  And,  first,  as  to  the 
proposition  in  relation  to  the  value  of  those  French 
pretentions.  In  order  to  ascertain  what  their  value 
IS,  let  us  see  for  a  moment  what  they  are  and  what 
is  their  nature.  In  the  first  place,  some  of  the 
pretentions  which  they  founded  upon  those  treaties 
never  could  have  been  derived  from  them  by  any 


♦See  Senate  Doc,  No,  102,  l§t  gess,,  19tU  Coa^.,  p.  683. 


fair  construction.  And  with  respect  to  the  others 
which  they  set  up,  they  were  gone  in  1800,  be¬ 
cause  the  treaties  on  which  they  were  founded 
had  been  justly  abrogated.  I  say  that  some  of 
their  pretensions  never  had  any  foundation  in  the 
treaty,  as  a  very  slight  examination  will  show. 
One*  was,  that  they  had  a  right  to  arm  their  ships 
in  our  ports.  This  was  founded  on  the  fact,  that 
other  nations  were  forbidden  in  the  treaty  to  arm 
against  them  in  our  ports,  and  they  inferred  from 
this  prohibition  to  others  a  positive  permission  to 
themselves  to  arm  in  our  ports  against  foreign  na¬ 
tions  with  whom  they  were  at  war.  To  state 
such  a  proposition  is  to  refute  it. 

The  next  pretension  which  they  raised  was, 
that  under  a  clause  in  the  treaty  of  amity  and 
'  commerce. which  allowed  them  to  bring  in  prizes 
free  of  duty  and  carry  them  whithersoever  they 
pleased,  they  had  a  right  to  bring  them  in  and  sell 
them  in  the  United  States  free  of  duty.  Thus, 
while  we  could  lay  such  duties  as  we  pleased  on 
articles  produced  by  their  agriculture  or  manufac¬ 
tures,  yet,  in  regard  to  this  matter  of  prizes,  we 
were  forbidden  under  the  treaty  to  levy  any  duty 
at  all.  It  must  be  unnecessary  to  argue  such  a 
question. 

The  next  was,  that  their  consuls  had  the  right  to 
exercise  admiralty  jurisdiction  on  our  shores  and 
in  our  towns.  They  founded  that  pretension  on  a 
provision  in  the  consular  convention  which  gave 
the  French  consuls  the  right  of  jurisdiction  “with¬ 
in  the  interior”  of  their  ships.  To  show  the  na¬ 
ture  of  this  pretension  it  is  enough  to  state  that 
it  was  first  raised  in  relation  to  vessels  captured 
on  our  shores  and  within  our  jurisdiction  in  man¬ 
ifest  violation  of  our  rights  as  a  nation. 

The  next  was  one  which  they  did  not  pretend  to 
found  on  any  treaty,  but  which  they  said  we  ought 
to  accord  out  of  comity  and  courtesy :  that  we  should 
furnish  them  officers  and  the  means  to  execute 
within  our  limits  their  consular  decrees.  They  did 
not  pretend,  however,  that  we  were  bound  to  do  it 
by  treaty,  but  thought  it  was  due  to  them  from 
courtesy. 

So  far  as  these  pretensions  are  concerned,  as  I 
said  before,  to  state  them,  and  to  state  the  grounds 
upon  which  they  rested,  was  to  refute  them.  But 
if  any  one  wishes  to  see  these  questions  argued  at 
length,  and  with  irresistible  ability,  let  him  look 
to  the  letter  of  Mr.  Jefferson  to,  Mr.  Morris, 
American  Minister  at  Paris,  in  reply  to  the  com¬ 
plaints  of  Mr.  Genet,  dated  August  16th,  1793, 
and  which  will  be  found  in  Senate  document  No. 
102,  1st  session  19th  Congress,  p.  53.  In  that 
letter  he  argued  and  demonstrated,  it  seems  to  me, 
beyond  the  possibility  of  a  doubt,  that  no  such 
pretensions  had  any  foundation  either  in  the  trea¬ 
ties  or  the  consular  convention. 

The  next  pretension  which  is  said  to  have  ex¬ 
isted  on  the  part  of  the  French  in  1800,  was  as  to 
the  execution  of  a  clause  contained  in  the  treaty  of 
alliance  by  which  we  promised  to  guaranty  to 
them  their  West  India  possessions.  It  is  main¬ 
tained  that  in  1800  this  was  a  subsisting  obligation 
on  the  part  of  the  United  States,  and  that  when  the 
French  resigned  their  claim  to  this  guarantee  they 
abandoned  a  very  valuable  right.  Now  I  think 
I  am  prepared  to  show  that  the  French  never 
claimed  the  execution  of  that  guarantee  up  to  1798; 
that  before  1798,  by  their  own  misconduct,  by  vio¬ 
lating  our  rightis  under  treaty  stipulations  and  un- 


5 


der  the  laws  of  nations,  they  had  afforded  us  just 
grounds  for  abolishing  those  treaties,  and  accord¬ 
ingly  we  did  abolish  and  abrogate  them  in  1798; 
that  these  treaties,  haring  been  justly  abrogated 
1798,  were  not  in  existence  in 
18U0;  and  not  being  in  existence  in  1800,  there  was 
no  ground  upon  which  the  French  could  demand 
of  us  to  execute  that  guarantee. 


I  say  they  never  asked  that  w'e  should  execute 
t^hat  guarantee.  I  know  that  Mr.  Livingston,  in 
ms  report,  refers  to  some  loose  expression  of  Mr. 
Genet;  but  in  answer  to  that  I  would  refer  to  the 
letter  of  Mr.  Randolph,  Secretary  of  State,  writ- 
ten  in  1794,  (No.  102,  page  78,)  in  which  he  says 
that  Mr.  Genet  and  Mr.  Fauchet  both  declared 
that  they  did  not  ask  us  to  execute  that  guarantee 
but  wished  us  to  remain  a  neutral  nation;  and  it 
was,  in  fact,  to  the  advantage  of  France  that  we 
should  remain  in  that  position,  because  we  were 
thus  enabled  to  carry  on  a  great  deal  of  tlieir  com¬ 
merce  as  neutrals,  and  supply  their  colonies  with  I 
many  things  of  w'hich  they  w'ere  in  indispensable  ' 
need.  It  is  true  that  Mr.  Livingston  refers  to  an 
expression  in  one  of  Mr.  Monroe’s  letters,  in 
which  Mr.  Monroe  said  he  forbore  to  press  the 
^aim  for  indemnities,  because,  if  he  pressed  it,  the 
h  rench  might  demand  the  execution  of  that  guar- 
^tee.  But  he  did  not  refer  to  the  answer  of  our 
Secretary  of  State  to  that  letter,  in  which  he  re- 
buked  Mr.  Monroe,  and  expressed  his  surprise 
that  he  did  not  press  those  claims,  and  said  that 
the  h  rench  Government  would  not  demand  the 
execution  of  that  guarantee.  That  letter  may  be  I 
tound  m  the  same  document  to  w'hich  I  have  re-  ' 
ferred,  page  87. 

I  know  that  it  is  pretended  that  Mr.  Adet,  in  a 
letter  written  in  1796,  demanded  the  execution  of 
that  gu^antee.  If  that  could  be  proved,  I  mGht 
easily  show  that  before  that  time  they  had  for¬ 
feited  all  right  to  demand  its  execution.  But,  in 
truth,  when  we  come  to  look  into  these  expres¬ 
sions,  we  find  no  such  demand.  It  was  another 
matter  to  which  he  was  referring.  He  was  refer- 
nng  to  a  complaint  w'hich  they  raised  under  Jay’s 
treaty.  He  wp  referring  to  the  fact  that  we  had 
suffered  provisions  to  be  made  contraband,  as  they 
^aid,  but  papally  contraband  in  truth,  and  in  so 
doing  virtually  admitted,  as  they  maintained,  the 
r^ht  of  ^..ngland  to  make  paper  blockades,  and  so 
shut  out  supplies  from  their  colonies.  That  was 
the  matter  of  which  the  Directory  complained  in 
the  sumrnary  of  grievances  which  they  issued  in 
the  March  before  Mr.  Adet’s  letter,  and  in  which 
they  said,  (page  133,)  speaking  of  us:  “They 
^  have  consented  to  extend  the  denomination  of 
^  contraband  even  to  provisions,  instead  of  restrict- 
‘  treaties  have  done,  to  the  case  of  an 

^  effective  blockade  of  a  port,  as  forming  the  only 
<  to  the  complete  freedom  of  the  article- 

tacitly  acknowledged  the  pretensions 
^  of  Engird  to  extend  the  blockade  to  our  colo- 
to  France,  by  force  of  proclama¬ 
tion  ^one.  This  was  what  Mr.  Adet  meant 
when  he  ^id  (page  367)  that  “we  allowed  the 
h  rencn  colonies  to  be  declared  in  a  state  of  block- 


j  priate,  that  the  French  had  no  just  cause  of  com- 
plaint  on  account  of  that  article  in  Jay’s  treaty, 
r  As  a  further  proof  that  they  never  had  demanded 
I  have  the  evidence  of  Gen.  Washington  him¬ 
self,  in  his  Farewell  Address,  issued  just  as  h# 
H  was  going  out  of  office.  He  says,  in  relation  to 
p  our  right  to  hold  a  neutral  position:  “  I  will  only 
observe  that,  according  to  my  understandino-  of 
me  matter,  that  right,  so  far  from  being  denied 
j;  by  any  of  the  belligerent  Powers,  has  been  vir- 
ii  ^ally  admitted  byall.”_(5  Marshall’s  Life  of 

i  in  Pact,  so  it  was; 

I  and  in  1798,  finding  that  the  French  continued  to 
j  violate  not  only  their  treaty  stipulations  in  relation 
I  to  us,  but  also  our  rights  under  the  law  of  nations, 
our  Congress,  by  a  solemn  act,  declared  that,  for 
these  reasons,  the  treaties  were  abrogated,  abol¬ 
ished,  null  and  void.  I  know  it  has  been  said 
tnat  It  IS  not  in  the  power  of  one  nation  to  abro¬ 
gate  a  treaty;  that  it  takes  two  nations  to  maJce  a 
treaty,  and  two  to  put  an  end  to  it.  That,  sir,  is 
true  in  some  senses  of  the  term.  It  does  take  two 
j  nations^  to  put  an  end  to  a  treaty,  and  here  we 
have  the  public  acts  of  both.  Here  we  have 
the  acts  of  France  violating  our  rights  under  the 
provisions  of  the  treaties,  as  I  shall  presently 
show— and’ indeed,  the  claimants  for  spoliations 
admit  that  they  did  violate  our  rights— -and  w’e 
have  our  own  act,  on  the  other  hand,  declaring  the 
treaties,  on  that  ground,  to  be  abrogated  and  void. 

Now,  can  there  be  a  doubt  that  we  had  a  right 
to  put  an  end  to  the  treaty  for  these  violations  on 
their  side,  unless  it  could  be  shown  that  their  vio¬ 
lations  were  in  retaliation  for  wrongs  committed  by 
This  is  a  branch  of  the  argument  to 
which  I  will  come  presently.  I  say,  can  there  be 
a  doubt  of  our  right  to  do  this?  If  any  man 
doubts  It  for  a  moment,  and  will  look  into  the  dis¬ 
course  of  Lord  Liverpool,  written  in  1757,  on  the 
conduct  of  Great  Britain  with  respect  to  neutral 
nations,  (see  Debrett’s  Collection,  first  volume,) 
;he  willfiiid  that  question  fully  argued,  and  the 
I  nght  maintained  and  demonstrated.  He  will  find 
It  maintained  upon  such  authorities  as  Grotius 
wno  ^ys:  “Si  pars  una  Fcedus  viola verit,  po¬ 
tent  altera  a  Fffidere  discedere,  nam  capita  Foederis 
sin^la  conditionis  vim  habent.”  And  Puffen- 


J  ...  .  J.,1  a  stale  OI  DIOCK- 

ade,and  its  citizens  interdicted  the  right  of  trading 
With  thenri.  In  no  other  sense  did  he  refer  to 

of  alliance; 

and  I  shdl  presently  show,  when  I  come  to  that 
part  of  the  argument  where  it  will  be  more  appro- 


dorf,  who,  speaking  of  conventions,  says;  “  Nec 
haec  alteram  obligant  ubi  ab  uno  legibus  conven- 
tionis  non  fuerit  satisfactum.”  I  might  quote  other 
authorities  to  the  same  effect,  but  I  need  not  de- 
tain  the  Senate  now  by  a  more  particular  reference 
to  them.  If  any  one,  however,  wishes  to  pursue 
the  subject  further,  he  will  find  it  especially  laid 
down  in  Vattel,  who  declares  that  it  is  aground  for- 
abrogating  a  treaty.  And  he  will  find  it  well  ar- 
gu^ed  by  Lord  Liverpool  in  the  discourse  to  which 
,  1  hav^e  referred. 

I  But  the  Senator  from  Connecticut,  [Mr.  Smith  1 
I  vvith  some  ingenuity,  said,  that  while  he  would 
admit  it  vyas  a^ground  for  abrogating  one  treaty 
that  a  portion  of  its  stipulations  had  been  violated 
hy  the  other  contracting  party,  yet  it  was  not  a 
ground  for  abrog-ating  two  treaties,  one  of  which 
never  nad  been  violated;  and  he  referred  to  some 
j  dictum  which  he  found  somewhere  in  that  corre- 
.  sponden^ce.  I  have  not  looked  into  it,  but  I  have 
no  doubt  It  may  be  found  laid  down,  as  it  was 
laid  d^own  in  effect  by  our  Supreme  Court  in  a  case 
vvhich  came  up  from  New  Haven,  (to  be  found  I 
think  in  8  Wheaton,)  that  it  does  not  follow  from 
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the  right  to  abolish  one  treaty  that  therefore  all 
treaties  may  be  abolished;  because  they  specify 
cases  in  which  war  itself  is  not  considered  to  put 
an  end  to  a  treaty,  I  need  not  specify  or  recapitju- 
late  them;  but  I  imagine  he  can  find  it  nowhere 
laid  down  that  the  violation  by  one  of  th^  contract¬ 
ing  parties  of  one  treaty  can  never  justify  the  oiher 
contracting  party  in  putting  an  end  to  ail  treaties. 
On  the  contrary,  the  revei'se  is  expressly  laid  down 
by  Vattel,  (Liv.  2,  chap,  13,  sec.  201,)  and  laid 
down  with  reason. 

If  the  violation  of  one  treaty  would  justify  a 
nation  in  going  to  war,  as  undoubtedly  it  may — 
and  war  puts  an  end  to  all  treaties — shall  it  be  said 
that,  while  it  would  authorize  us  to  go  to  war,  it 
would  not  justify  a  lesser  step,  it  would  not  jus¬ 
tify  us  in  saying  that  without  making  war  we  will 
abrogate  all  treaties  between  us,  as  you  do  not 
keep  yours,  and  place  ourselves  in  our  true  rela¬ 
tions,  according  to  the  laws  of  nations?  But  the 
right  is  laid  down  explicitly  in  these  elementary 
writers  to  whom  I  have  just  referred .  If  this  be  tfie 
case,  we  had  the  right  to  abrogate  these  treaties, 
provided  the  French  had  committed  these  wrongs. 
Need  I  recapitulate  them?  They  commencedi  in 
1793,  laying  embargoes  on  our  vessels,  seizing 
them  when  loaded  with  provision  or  enemy’s 
goods,  and  carrying  them  into  their  ports,  (v. 
Marsh.  Wasii.  note  xi.,)  in  express  violation  of 
the  treaty,  thus  taking  from  us  our  privilege  under 
the  treaty  of  amity  and  commerce,  that,  as  be¬ 
tween  the  two  nations,  free  ships  should  make 
free  goods.  They  also  seized  our  ships  for  want 
of  a  role  d' equipage,  a  form  of  certificate  peculiar 
to  themselves,  although  the  treaty  evidently  con¬ 
templated  that  these  vessels  should  go  free  when 
they  had  the  necessary  sea  letters,  made  out 
according  to  the  forms  of  the  respective  iiations. 
To  cap  the  climax,  they  proclaimed  to  the  world 
tliat  they  would  treat  neutral  nations  as  they  per¬ 
mitted  the  English  to  treat  them,  and  they  under¬ 
took  to  do  so  without  regard  to  treaties  or  the  laws 
of  nations.  They  did  all  this,  and  more  which 
need  not  be  repeated.  Unless  it  can  be  shown,  as 
they  did  not  show,  that  this  was  a  retaliation,  and 
a  just  retaliation,  for  wrongs  which  we  had  com¬ 
mitted  upon  them,  they  were  such  violationsi  of 
treaty  stipulations  as  justified  us  in  putting  an 
end  to  all  the  treaties  then  subsisting  between 
us;  and  if  we  were  justified  in  putting  an  end  to 
these  treaties  as  they  then  existed  in  1798,  it 
follows  clearly  they  were  not  in  existence  in  1800. 
This  follows  clearly,  because  we  have  it  on  the 
authority  of  M.  Roederer,  one  of  the  French  com¬ 
missioners  who  negotiated  the  convention  of  1800, 
(see  report,  page  2,  lately  published  as  an  extract 
from  Code  Diplomatique,)  that  the  United  States 
commissioners  felt  bound  by  the  act  of  Congress, 
and  never  did  admit  for  a  moment,  that  the  trea¬ 
ties  were  in  force.  The  American  negotiators, 
says  M.  Roederer,  considered  themselves  bound 
by  the  act  of  Congress  which  had  declared  the 
treaties  null  and  decoded,  that  it  was  impossible  * 
they  could  recognize  them.  If  the  treaties,  then,;: 
were  not  in  force,  there  was  nothiiig  upon  which' 
the  French  coul  J  found  these  pretensions.  If  they 
had  no  valid  pretensions,  then  there  is  no  valuable 
consideration  in  exchange  for  which  we  could 
have  sacrificed  these  claims. 

I  know  that  in  some  of  the  speeches  on  this 
subject  it  has  been  urged  that  the  treaty  of  peace. 


the  Convention  of  1800,  was  ole  of  the  considera¬ 
tions  for  which  we  sacrificed  these  claims.  But 
whoever  will  look  to  its  history  will  find  that  such 
was  far  from  the  fact.  It  was  ratified  by  the 
French  Government  when  it  contained  the  ori¬ 
ginal  second  article.  That  article  provided  that  we 
should  negotiate  hereafter  in  relation  to  those  in¬ 
demnities.  This  showed  clearly  that  the  French 
were  willing  to  give  us  this  treaty  and  put  an  end 
to  hostilities  whether  we  did  or  did  not  abandon 
those  claims.  The  only  pretence  of  a  valuable 
consideration  is  to  be  found  in  these  pretensions 
to  which  I  have  Just  referred,  and  which  I  have 
examined. 

But,  sir,  there  is  one  position  which  if  success¬ 
fully  maintained  would  perhaps  be  fatal  to  the  ar¬ 
gument  which  I  have  made  against  the  existence 
of  treaty  obligations  in  180Q  as  between  the  United 
States  and, France,  and  that  is,  that  the  violation 
of  treaty  stipulations  by  the  French  was  but  a 
just  retaliation  for  wrongs  committed  by  us  on 
them.  That  is  the  question  which  I  now  propose 
to  examine.  I  think  I  can  show  that  there  were 
no  wrongs  on  our  part  of  which  they  had  any 
right  to  make  a  serious  complaint.  They  com¬ 
plained  because  we  did  not  grant  to  them  the  pre¬ 
tensions  of  which  I  have  spoken.  I  need  not  re¬ 
capitulate  the  argument  on  that  question.  We 
did  no  wrong  to  them  because  we  did  not  grant 
such  extravagant  pretensions.  They  complained, 
too,  of  Jay’s  treaty,  because  they  said  we  sufTered 
the  English  to  give  us  less  than  our  rights  under 
the  laws  of  nations,  because  we  suffered  the  Eng¬ 
lish  to  treat  us  worse  than  the  French  treated  u.s 
under  their  treaty  of  amity  and  commerce.  Ac¬ 
cording  to  their  treaty  free  ships  made  free  goods, 
and  according  to  Jay’s  treaty  the  English  had  a 
right  to  seize  enemies’  goods  in  neutral  ships,  a 
matter  which  gave  them  no  just  grounds  of  com¬ 
plaint,  because  it  was  a  provision  strictly  in  ac¬ 
cordance  with  the  laws  of  nations,  as  all  authori¬ 
ties  show.  They  also  complained  that  we  had 
suffered  provisions  to  be  made  contraband.  The 
fact  of  the  case  was,  that  there  was  at  that  day  a 
controverted  point  in  the  practice  of  nations  in  re¬ 
lation  to  this  law  of  contraband  as  applied  to  pro¬ 
visions.  We  settled  it  with  England  by  a  com¬ 
promise.  We  did  not  exactly  declare  provisions 
conti*aband,  but  we  allowed  the  British  to  prevent 
our  vessels  when  loaded  with  provisions  from 
entering  French  ports,  but  they  were  not  allowed 
to  seize  the  cargo,  or  do  more  than  divert  them 
from  their  voyage;  they  were  obliged  to  indemnify 
the  owners  for  the  cargo  and  profits.  It  was  on 
its  face  a  compromiffe  of  a  disputed  point  in  the 
law  of  nations;  and  having  thus  secured  our  rights 
as  a  neutral  nation  as  nearly  as  possible,  it  was 
no  just  cause  of  complaint  to  the  French  that  we 
could  not  do  more,  and  setde  every  disputed  point 
i)i  our  own  favor.  Nor  was  it  for  them  to  com¬ 
plain,  as  in  1793  they  had  treated  us  worse,  and 
seized  both  vessel  aU'd  cargo  when  loaded  with 
provisions. 

But  there  was  another  complaint  upon' which 
the  Senator  from  Connecticut  rested  with  especial 
einphasis.  Mr.  Livingston,  in  his  report,  says 
that  we  did  not  allow  the  French  the  excluswe 
right  of  asylum  to  which  they  were  entitled  luider 
the  17th  article  of  the  treaty  of  amity  and  com¬ 
merce.  The  Se'aator  from  Connecticut  said  that 
the  24tli  article  of  Jay ’s  treaty  was  precisely  mn.;- 


jar  to  the  17th  article  of  the  treaty  of  commerce 
between  the  United  States  and  France,  and  infers 
trom  thence,  I  presume,  that  the  latter  violated  the 
nrst.  It  he  had  examined  the  articles  with  his 
usual  attention  he  would  have  found  two  most 
material  differences.  By  the  17th  article  of  the 
treaty  of  amity  and  commerce  the  French  were  al- 
lowed  to  bnng  in  prizes  and  sail  at  any  time 
whithersoever  they  pleased.  By  the  24th  article 
of  Jay  s  treaty  the  British  were  allowed  to  brin<^ 
in  prizes  and  sail  whithersoever  they  pleased  as 
speedily  as  possible.  In  the  article  in  Jay ’s  treaty  | 
there  was  a  special  reservation  of  the  rights  which  ' 
^er  nations  possessed  under  former  treaties.  ; 
While  we  allowed  the  French  any  length  of  time 
they  chose  wthin  which  to  hoist  sail  with  th^ir 
prizes,  we  allowed  the  British  to  do  so  as  speedily 
as  possible.  The  two  treaties  constraed  together 
violated  no  right  which  France  had  acquired^from 
us.  She  could  bring  in  her  prizes  even  from  the 
British,  but  the  British  could  not  bring  in  French 
prizes  to  our  ports.  Such  was  the  practice  for 
some  tune  under  the  treaties;  for  we  find  the  Sec¬ 
retary  of  State  in  1795  corresponding  with  the 
Governor  of  Virpiia  on  the  subject,  and  using  all 
he  exertions  in  his  power  to  prevent  the  English 
from  bringing  in  French  prizes.  It  is  probably 

tT^thr  suggested  in  one  of  his  letters 

to  the  French  Government,  that,  with  all  our 
efforts  to  the  contrary,  there  might  have  been  oc¬ 
casions  when  British  vessels  run  in  contrary  to 

afied,  had  we  departed  trom  the  treaty  of  1778,  so 

fn  brought 

in  French  prizes;  for  it  is  notorious  that  the  French 

before,  and  continued  to  per¬ 
petrate  outrages  upon  us. 

beL^rplipT''’’'  subject  which  has 

been  relied  upon  as  a  justification  for  the  French: 

of  wfophT  f  ^^/bire  to  execute  the  guarantee 
of  wnich  I  have  spoken.  Mr.  President,  I  have 
shown  that  the  French  never  asked  or  desired  us 
to  execute  it;  and  that,  therefore,  is  not  a  just 
^use  of  complaint.  But  I  choose  to  go  a  little 
urther  into  this  matter,  for  the  purpose  of  vindi- 
tbe  repufotion  of  the  country  and  the  char- 
eTZ  ^^^bington  himself,  as  both  are  impli¬ 
cated  in  the  charge  of  having  violated  treaty 
stipulations  and  the  niost  solemn  obligations  to  I 
wn  5  fbr  It  IS  certainly  true  that  he  never 

execute  that  guarantee  in 

Britain  a""  and  Great 

fos  nauiP  therefore,  must  rest  upon 

violatP  Z  deliberately  determined  to 

bound  by  ir  ^™'  ""  covenant,  if  in  truth  he  was 

•  Sir,  it  was  the  opinion  of  Washino-ton  of 

Washington’s  Cabinit-and  I  think  the'Sion  ' 

can  be  successfully  maintained— that  we  were  not  i 
bound  to  execute  that  guarantee.  It  was  a  Sibject  ^ 
upon  which  he  consulted  his  Cabinet.  Two  of : 

r  ^“tions,  and  two  of  them— 
of  Wn,  ^be  Secretary  j 

V  bound  to  ex^- 

Lfffof  ivi,'  ’  given  in  Marshall’s 

^ile  of  V/ashington.  One  was,  that  it  would  com- 

existence, 

Frnppp  ’  ^be  oiber  was,  that  our  alliance  with 
Fian.e  was  a  defensive  alliance,  and  beino-  a  de- 
fensive  alliance  we  could  not  be  asked  to  enjage  in 
on  offensive  war,  or  to  execute  that  r-iaWntee. 


Both  of  these  opinions  are  right  nccordinp-  to  the 
dicta  of  writers  on  the  law.s  of  nations,  and^accord- 
ing  to  the  practice  of  civilized  communities. 

In  relation  to  the  first  excuse,  that  it  would 
compromise  our  safety,  and,  it  might  he,  our  ex¬ 
istence,  who  can  doubt  the  fact. 5  That  it  i.s  a  valid 
excuse  for  failing  to  execute  a  treaty,  because  it  is 
likely  to  prove  ruinous,  is  affirmed  by  the  best  au- 
thonties  on  the  subject.  Vattel  (book  2,  ch.  12, 
s.  IbU)  expreply  lays  down  the  doctrine,  that  if  a 
tieaty  is  likely  to  be  ruinous,  and  tends  to  com¬ 
promise  the  safety  of  the  country,  the  Govern¬ 
ment  IS  not  bound  to  carry  it  into  execution, 
because  no  Government  could  lawfully  enter  into 
such  a  treaty  if  they  knew  beforehand  it  would 
turn  out  to  be  ruinous.  We  shall  find  presently 
that  this  is  not  merely  precept  but  practice.  Na¬ 
tions  have  in  such  cases  made  that  excuse,  and 
the  excuse  has  been  considered  legitimate. 

The  other  excuse,  that  it  was  a  defen.sive  alli¬ 
ance,  and,  being  a  defensive  alliance,  France  could 
not  call  upon  us  to  embark  in  an  offensive  war,  is 
one  which  can  be  shown  to  have  been  perfectly 
just.  It  IS  laid  down  by  Grotius  on  that  subject, 
(see  also  Vattel,  b.  3,  ch.  6,  s.  83,  to  same  pomt,) 
that  if  two  nations  engage  to  asist  each  other  in 
future  wars,  it  is  to  be  understood  that  those  war.s 
must  be  just.  This  limitation  must  always  be 
considered  to  accompany  the  promise,  because  if 
a  nation  were  to  promise  beforehand  to  enter  into 
an  unjust  war,  the  undertaking  would  be  void  for 
Its  immorality.  I  go  one  step  further  in  this  re¬ 
gard,  because  I  find  myself  supported  in  rny  po¬ 
sition  by  the  practice  of  nations.  If  two  inde- 
pe^dent  nations  make  such  a  compact,  you  cannot 
call  for  assistance  upon  the  nation  which  has  made 
a  defensive  alliance  with  you  if  your  war  be  of¬ 
fensive,  whether  it  be  just  or  unjust.  If  you  de¬ 
clare  war,  you  cannot  call  upon  a  nation  which 
had  made  a  defensive  alliance  writh  you  to  assist 
you,  unless  you  have  consulted  that  nation  before 
your  war.  There  is  an  obvious  reason  for  this. 

It  1  am  bound  to  engage  with  you,  sir,  in  war  for 
your  benefit  exclu.sively,  before  you  declare  it,  be¬ 
fore  you  enter  into  it,  I  have  a  right  to  be  con¬ 
sulted— I  have  a  right  to  know  it;  I  have  a  right 
to  decide  whether  I  can  enter  into  it  without  utter 
lum,  whether,  too,  it  is  just  or  unjust.  I  have  a 
ri.^t  to  tune  to  see  whether  I  can  make  up  the 
differences  and  Driiig  aiiout  peace;  I  have  a  rio-ht 
also,  to  time  to  enable  me  to  make  proper  prepara¬ 
tions  for  the  war,  and  you  have  no  right  to  hiirrv 
me  into  it  without  reference  to  my  wishes,  mv  inter¬ 
est,  or  my  safety.  If  you  give  me  no  chance  to  do 
tins,  and  declare  the  war  without  consultins:  me 
you  have  no  riglit  to  call  upon  me  to  assist  you.  ’ 
Permit  me,  sir,  to  refer  you  to  .^ome  instances  to 
prove  tills  position. ^  The  treaty  between  France 
and  Austruini  175G  was  a  defensive  alliance;  and 
wnen,  m  ]  //8,  a  dispute  arose  in  relation  to  the 
Lavarian  succession,  ciie  Austrian  Government 
consulted  e  ranee  to  know  whether  she  would  fur- 
iiLsh  her  quota  of  men,  and  would  supply  money, 
as  she  had  engined  to  do.  France  refused  to  do  n. 
bhe  refused  it  because  hers  was  a  defensive  alli¬ 
ance,  and  thus  was  an  ollensive  war.  and  therefore 
she  coulu  not  be  called  upon  for  assistance.  She 
leiused,  also,  upon  another  ground.  She  was  en¬ 
gaged  in  a  war  witli  England,  which  repuired  all 
her  resources,  and  it  would  be  unjust  to  her  own 
peop.e  and  to  her  own  safety  to 'divide  those  re- 


sources  for  the  purpose  of  aiding  Austria  in  this 
war.  She  also  said  that  the  case  contemplated  by 
the  guarantee  had  not  arisen,  because  the  war 
which  Austria  wished  to  wage  was  a  war  of  con¬ 
quest,  and  that  all  she  could  be  presumed  to  have 
done  was  to  have  guarantied  the  possessions  which 
Austria  had  at  the  time  the  alliance  was  made.  Af¬ 
terwards  the  Austrian  Government  again  consulted 
France,  and  said,  whatwms  known  to  be  the  fact, 
that  the  Prussians  were  arming  against  them,  and 
wished  to  know  whether,  in  the  event  of  Prussia 
declaring  war  against  them,  and  attacking  the 
provinces  which  were  actually  guarantied,  France 
would  assist  in  preserving  these  provinces  ?  The 
French  replied  that  it  would  too  nearly  compro¬ 
mise  the  safety  of  their  own  people  and  country 
to  do  so  with  the  war  then  existing  between  France 
and  England. 

Another  instance  is  to  be  found  in  the  alliance 
between  the  English  and  Dutch,  a  case  which  was 
examined  with  great  ability  in  the  discourse  of 
Lord  Liverpool  with  regard  to  the  conduct  of  Eng¬ 
land  in  relation  to  neutral  nations.  That  was  a 
case  in  which  there  had  been  a  series  of  guai-an- 
tees  and  treaties,  from  the  treaty  of  Westminster 
in  1678,  down  perhaps  to  1748,  which,  I  think,  was 
the  date  of  the  treaty  of  Aix-la-Chapelle.  They 
mutually  agreed  to  guaranty  the  possessions  of 
England  and  Holland  in  Europe.  When  France, 
in  1756,  attached  the  Island  of  Minorca,  the  Eng¬ 
lish  demanded  of  the  Dutch  the  execution  of  that 
guarantee,  and  the  Dutch  refused  to  execute  it,  be¬ 
cause  they  said  it  was  an  offensive  war  on  the 
part  of  England,  and  theirs  was  a  defensive  alli¬ 
ance,  and  the  English  had  no  right  to  call  upon 
them  to  execute  it.  They  said  it  was  an  offensive 
war  on  the  part  of  England,  because,  although 
France  had  struck  the  first  blow  in  Europe,  the 
English  struck  the  first  blow  in  America,  fi'om 
which  the  war  had  arisen.  Thus  we  find  these 
nations  taking  precisely  the  same  ground  that  Gen¬ 
eral  Washington  took  when  he  issued  his  procla¬ 
mation  of  neutrality  in  1793. 

I  have  entered  into  the  discussion  of  this  branch 
of  the  subject,  not  because  it  was  necessary  to  my 
argument,  but,  as  1  said  before,  to  vindicate  the 
character  of  Washington,  and  the  reputation  of 
this  country  from  the  reproach  which  otherwise 
would  be  cast  upon  them.  If  I  were  to  select  the 
monument  upon  which  his  reputation  as  a  states¬ 
man  may  be  said  to  rest  most  durably,  it  would 
be,  perhaps,  that  very  proclamation  of  neutrality 
which  Judge  Marshall  has  said  was  the  foundation 
of  the  celebrated  doctrine  of  non-intervention  in 
foreign  affairs.  If  I  were  to  select  a  period  when 
he  showed  the  qualities  of  wisdom  and  moral 
heroism  in  the  highest  degree,  it  would  be  during 
that  time  of  almost  universal  war  amongst  the 
nations  of  Europe,  when  he  may  be  said  to  have 
compelled  the  peace  of  the  United  States  with  the 
rest  of  the  world;  when  he  held  the  even  tenor  of 
his  way  unmoved  by  clamors  at  home,  unterrified 
by  menaces  from  abroad,  and  afforded  to  Ameri¬ 
can  genius  that  opportunity  which  it  so  much 
needed  to  lay  deep  the  foundation  and  spread  wide 
the  lines  which  marked  the  boundaries  of  the  great 
fabric  of  American  power  and  prosperity.  His 
love  of  truth  and  justice,  for  which  he  is  so  cele¬ 
brated,  was  never  more  signally  evinced  than  in 
his  intercourse  with  other  nations.  Sir,  in  the 
chaplet  which  crowns  the  effigy  of  that  immortal 


man,  perhaps  no  leaf  is  more  imperishable  than 
the  one  which  the  stranger  has  contributed  to  tes¬ 
tify  his  sense  of  the  ^visdom  and  justice,  of  the 
moderation  and  firmness  which  marked  his  course 
in  his  relations  with  him.  I  regard  the  reputation 
of  this  country  for  fair  dealing,  the  reputation  and 
character  of  Washington  for  justice  and  truth,  as 
worth  more  than  all  these  French  claims,  if  they 
were  ten  times  told.  But,  as  I  said  before,  it  is 
not  necessary  to  the  argument  to  examine  this 
question.  It  is  sufficient  to  show,  as  I  think  I 
have  shown,  that  the  French,  before  1798,  never 
did  ask  or  desire  us  to  execute  that  guarantee,  and, 
therefore,  they  have  nothing  to  complain  of  in 
that  regard.  I  have  shown  that  we  were  justified 
by  the  course  of  France  in  putting  an  end  to  these 
treaties.  I  have  shown,  I  think,  that  they  were 
not  justified  in  violating  their  treaty  stipulations 
towards  us  by  anything  we  had  done;  and,  in 
doing  so,  I  believe  I  have  made  out  that  branch  of 
argument. 

But  permit  me  to  pause  a  moment  here.  The 
advocates  of  the  French  claims  will  prove  too 
much  if  they  succeed  in  proving  that  the  French 
were  justified  in  their  violation  of  treaty  stipula¬ 
tions  with  u.s  on  account  of  violations  on  our  part. 
If  they  succeed  in  proving  that  we  failed  to  ob¬ 
serve  the  faith  of  treaties  towards  France,  they 
will  prove  that  France  was  justified  in  regarding 
that  treaty  as  she  did  regard  it — a  perfect  nullity. 
If  they  prove  this,  they  will  find  that  they  have 
proved  themselves  out  of  court.  If  you  take  away 
the  class  of  cases  which  they  will  thus  destroy,  and 
the  classes  paid  under  the  convention  of  1800,  it 
will  be  found  that  there  is  but  very  little  left. 

The  Secretary  of  State,  Mr.  Pickering — in  1799, 
I  think  it  was — in  his  instructions  to  our  commis¬ 
sioners,  said  that  the  two  most  interesting  classes 
of  American  claims  were,  first,  that  class  of  claims 
where  the  French  seized  enemy’s  goods,  or  goods 
asserted  by  them  to  belong  to  the  enemy,  in  Amer¬ 
ican  ships;  and  next,# that  class  where  they  seized 
our  ships  for  want  of  a  rolt  d'equipa^e.  Now,  it 
is  demonstrable,  in  relation  to  the  seizure  of  ene¬ 
my’s  goods  in  American  ships,  that  if  the  treaties 
were  null  and  void,  we  could  lay  no  claim  to  in¬ 
demnity  for  them  under  the  laws  of  nations.  Mr. 
Adet,  in  his  report,  which  has  been  furnished  us 
by  the  Senator  from  Connecticut,  in  an  extract 
from  the  Code  Diplomatique,  says,  and  says  very 
justly,  that  if  the  treaties  were  out  of  existence, 
the  Americans  could  not  have  justified  their  claim 
according  to  the  law  of  nations.  I  refer  now  to 
the  greater  portion  of  those  claims  which  were  not 
paid  under  the  convention  of  1800.  It  is  clear 
that  we  could  lay  n«  claim  for  indemnity  for  the 
seizure  of  enemy’s  goods  in  American  ships  under 
the  laws  of  nations,  and  if  we  could  lay  no  claim 
iigainst  France  for  it,  no  claim  could  be  made 
against  our  own  Government  for  greater  privileges 
than  its  citizens  were  entitled  to  under  the  laws  of 
nations.  If  the  friends  of  this  measure  should 
make  good  their  argument,  they  strip  the  claim¬ 
ants  of  all  right  to  indemnity  for  this  class  of 
seizure. 

Now,  how  is  it  with  respect  to  those  vessels 
which  were  seized  for  want  of  role  d' equipage  ? 
That  was  certainly  a  violation,  and  a  gross  viola¬ 
tion  of  the  treaty  of  amity  and  commerce,  because 
that  treaty  had  provided  that  the  vessels  of  the 
two  nations  should  be  suffered  to  go  free,  provided 
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they  had  letters  which  had  certain  requisites;  and  I 
having  satisfied  these  conditions,  nothing  more  i 
was  to  be  implied  as  required  than  that  each  nation 
should  furnish  sea  letters  according  to  its  own 
form.  That  was  the  fair  construction  of  the  treaty. 
But  if  the  treaty  was  null  and  void,  it  becomes  a 
very  different  question — whether  the  French  had 
not  perhaps  a  right  to  demand  the  production  of 
the  role  d’equlpagc?  We  must  remember  that  this 
was  an  old  ordinance,  not  trumped  up  for  the  oc¬ 
casion,  not  brought  into  being  for  our  benefit,  not 
to  operate  merely  to  vex  our  commerce,  but  it  was 
made  in  the  days  of  Louis  Fourteenth;  it  had  been 
practised  upon  by  France  towards  neutrals  since 
that  time.  It  was  an  ordinance  of  which  no  com- 
pleunt  w’as  made,  so  far  as  I  have  been  able  to  as- 
■certain,  except  by  us,  and  which  perhaps  we  would 
not  have  complained  of  but  for  our  claims  under  | 
the  treaty  to  a  better  treatment.  And  in  point  of 
fact  there  is  a  letter  in  the  correspondence  to  which 
I  have  already  referred  from  Mr.  King,  when  our 
Minister  to  England,  in  which  he  states  that  the 
grievance  was  abated  in  that  respect,  for  our  ves¬ 
sels  having  found  out  what  was  required,  provided 
themselves  with  the  proper  papers.  I  do  not  say 
that  it  is  indispensable  that  under  the  laws  of  na¬ 
tions  France  had  a  right  to  seize  our  ships  fur  want 
of  this  role  d’equipage,  but  I  say  that  many  plausi¬ 
ble  arguments  may  be  advanced  on  that  side  of  the 
question.  Under  the  laws  of  nations  it  was  at  i 
least  a  doubtful  question,  because  that  was  an  old 
profusion  of  France  which  had  been  acquiesced  in 
by  neutrals,  which  had  not  been  complained  of  by 
them  for  perhaps  more  than  half  a  century,  and  I 
believe  for  a  century.  Up  to  the  time  of  the  war 
of  the  Revolution  France  had  always  been  remarked 
'  for  its  liberality  towards  the  commerce  of  neutrals. 
She  was  so  esteemed  by  them  during  her  practice 
under  this  ordinance,  and  she  had  therefore  much 
to  say  in  favor  of  its  legality. 

If,  then,  we  should  subtract  from  these  claims 
to  indemnities  these  two  classes  wliich  Mr.  Pick¬ 
ering  said  were  the  most  important,  where  seizure 
was  made  of  an  enemy’s  goods,  and  where  our 
ships  were  seized  for  want  of  role  d’equipage,  and  ' 
leave  out  also  the  cases  which  were  provided  for  and  i 
paid  under  the  convention  of  1800,  we  should  find  i 
that  tltere  were  not  many  left.  The  claimants,  if  ; 
they  succeed  then  in  proving  that  we  violated  trea-  ' 
ties,  and  thus  excused  the  French  for  treating  them  ! 
as  nullities,  will  indeed  prove  themselves  out  or  | 
very  nearly  out  of  court. 

But,  sir,  I  home  now  to  the  other  branch  of  the 
proposition — to  another  defence,  and  in  my  opinion 
a  most  complete  defence,  of  the  United  States 
gainst  these  claimants.  That  defence  is,  that  it  was 
in  retaliation  for  these  hostilities  and  these  spolia¬ 
tions,  and  to  procure  security  for  our  commerce 
and  for  the  rights  of  our  citizens  in  future,  that 
j  we  waged  a  war  with  France.  We  w^ed  hostili- 
I  ties  which  did  not  amount  to  what  civilians  call  a 
'  perfect  war,  but  which  did  constitute  what  is  called 
.  an  “imperfect”  and  a  “public  war;”  a  war  in 
1  which  we  spilled  blood,  in  which  we  expended 
'  money,  and  did  everything  in  our  power  which 
was  necessciry  to  enforce  these  claims.  Whatever 
reason  can  be  given  to  prove  that  the  declaration 
of  a  perfect  war  is  a  satisfaction  for  such  claims 
can  be  given  to  show  that  such  hostilities  as  we  | 
waged,  such  a  war  as  we  conducted,  was  full  satis¬ 
faction  for  these  claims;  that  it  discharged  us  from 


all  obligation  to  pursue  the  negotiations  further; 
and,  what  is  more,  justified  the  French  in  pleading 
it,  as  they  did  plead  it,  in  bar  to  our  claims  against 
them;  for  it  is  in  proof  that  when  they  came  to 
conclude  the  treaty  the  French  commissioners  said 
it  was  war,  and  would  have  been  so  decided  by  any 
impartial  tribunal.  Now,  that  war  is  a  full  satis¬ 
faction,  in  relation  to  a  foreign  and  belligerent  na¬ 
tion,  for  all  such  claims,  I  suppose  nobody  denies. 
There  can  be  no  dispute  about  that.  The  only 
controversy  is,  whether  these  hostilities  amounted 
to  that  sort  of  war  which  makes  a  satisfaction, 
and  whether  the  same  reasons  which  apply  in  the 
one  case  operate  in  the  other.  I  hope  I  shall  suc¬ 
ceed  in  showing  this  imperfect  war  to  have  been 
such  a  satisfaction  as  a  perfect  war  would  have 
been,  according  to  the  admission  of  all. 

Sir,  it  -was  a  war  in  which  we  spent  a  great  deal 
of  money.  It  was  a  war  in  which  we  shed  bood. 
It  was  a  war  which  we  pursued  for  something  like 
two  years,  until  w'e  forced  a  settlement  and  a 
just  treaty  of  peace.  To  show  what  we  did,  I 
will  read  a  short  extract  from  a  speech  delivered 
by  Mr.  Bekton,  ofMissouri,  on  this  question,  in 
the  first  session  of  the  Twenty-ninth  Congress, 
August  10,  1846,  in  which  we  shall  find  a  brief 
history  of  what  we  did  at  that  time.  He  says: 

“  The  injuries  to  our  conjmerce,  for  the  satisfaction  of 
which  this  bill  provides,  commenced  in  the  year  1793,  with 
;  the  commencement  of  the  war  between  Great  Britain  and 
France,  and  continued  till  the  treaty  with  the  First  Consul, 
signed  on  the  30th  of  September,  in  the  year  1800.  Seven 
years  were  the  period  ofthese  depredations,  and  seven  years 
of  more  extraordinary  exertions  for  the  protection  of  its  citi¬ 
zens  were  never  made  in  any  country.  All  the  means  of 
protection  were  resorted  to — embassies,  military  and  naval 
preparations,  taxes,  loans,  letters  of  marque  and  reprisals, 
convoy  to  merchant  ships,  exclusion  of  French  vessels  from 
our  ports,  a  non-intercourse  with  France,  the  condemna¬ 
tion  of  her  vessels,  retaliation  upon  her  citizens,  &c.  And 
in  the  month  of  July,  1798,  Congress  cut  the  last  cord  of 
friendly  intercourse  with  France  by  passing  a  solemn  act 
abrogating  all  our  treaties  with  her,  and  placed  the  two 
countries  in  a  state  of  actual  hostilities.  The  famous  com¬ 
bat  of  Captain  Truxton,in  the  United  States  frigate  Con¬ 
stellation,  with  the  French  frigate  L’Insurgente,  was  one 
of  the  fruits  of  that  war,  and,  although  the  most  signal,  was 
by  no  means  the  only  instance  of  fierce  and  bloody  collision 
between  the  French  and  Americans  of  that  day.  Besides 
the  extraordinarj'  embassies,  the  military  and  naval  prepara¬ 
tions,  the  loans  and  taxes  were  immense,  and  almost  incred¬ 
ible  for  a  young  nation  of  five  millions  of  people.  Between 
the  year  1793  and  the  complete  restoration  of  friendship 
with  France  in  the  Spring  of  1801,  the  appropriations  for  the 
army  were  above  twenty  millions  of  dollars ;  those  for  the 
navy  exceeding  fifteen  millions ;  the  aufoorized  loans  were 
above  twenty-five  millions  of  dollars:  duties  on  import* 
were  increased ;  direct  taxes  were  laid ;  the  stamp  act  and 
excise  made  their  appearance  among  us.  The  statute  book 
from  1793  to  March  4,  1801,  is  thickly  sprinkled  over  with 
acts  for  these  taxes,  loans,  and  appropriations ;  nor  did  they 
remain  dead  letters  upon  the  book.  The  taxes  were  collect¬ 
ed,  ships  of  war  were  built,  the  regular  army  was  aug¬ 
mented,  a  provisional  army  of  ten  thousand  men  was  raised, 
Washington  was  called  from  his  retreat  to  take  the  com¬ 
mand,  ships  of  war  convoyed  the  merchantman.  At  home 
the  tax-gatherer  entered  every  house,  the  exciseman  was 
abroad,  the  stamp-master  retailed  his  little  bits  of  paper,  no 
contract  between  man  and  man  was  good  for  more  than 
twenty  dollars  unless  on  taxed  paper.  Such  were  the  bur¬ 
dens  which  our  fatliers  bore  for  seven  long  years  to  protect 
these  claimants,  or  procure  redress  for  them  ;  expenses  and 
efforts  almost  incredible  in  a  young  nation  of  five  millions 
of  people,  and  which,  to  be  equalled  by  our  present  popula¬ 
tion  in  any  similar  emergency,  would  require  every  item  of 
expense  or  exertion  to  be  multiplied  by  four.  After  all, 
with  all  the  duties  on  imports  increased,  and  with  all  the 
resources  of  excise,  direct  taxes,  and  stamp  act,  the  ex¬ 
penses  of  these  extraordinary  exertions  were  not  met.  A 
large  debt  was  created,  much  of  it  bearing  eight  per  cent, 
interest,  and  the  burden  of  which,  both  principal  and  inter¬ 
est,  fell  on  posterity.” 


10 


Here,  sir,  as  an  appendix  to  that  speech,  is  an 
extract  from  a  speech  delivered  by  Mr.  Bibb,  of 
Kentucky,  on  the  same  subject;  an  extract  filled 
with  references  to  laws  which  sustain  the  history 
of  the  war  just  given,  and  which  we  passed  in  re¬ 
lation  to  the  hostilities  we  were  then  waging  with 
France;  an  extract  filled  with  such  voluminous 
references  to  the  laws  by  which  we  laid  taxes, 
raised  troops,  and  equipped  fleets,  that!  could  not 
think  of  taxing  the  patience  of  the  Senate  by  read¬ 
ing  them  all.  It  would  puzzle  any  man,  even  the 
most  ingenious,  to  give  a  definition  of  war  which 
did  not  include  such  hostilities  as  these— hostilities 
in  which  treasure  was  freely  expended,  and  blood 
was  shed  in  the  armed  conflict  between  nations. 
But  it  has  been  said,  and  argued  with  considerable 
ingenuity  by  the  Senator  from  Connecticut,  that 
these  hostilities  which  we  waged  wanted  all  the 
characteristics  of  war,  and  therefore  cannot  be 
urged  as  a  satisfaction  for  the  claims  of  our  citi¬ 
zens  in  relation  to  indemnity.  Sir,  this  is  a  mat¬ 
ter  which  does  not  depend  upon  the  mere  opinion 
of  the  Senator  from  Connecticut  or  myself,  for  it 
once  came  before  our  Supreme  Court  for  its  decis¬ 
ion,  and  we  have  their  views  upon  the  question. 
With  the  leave  of  the  Senate,  1  will  see  what  v/as 
decided  on  that  occasion  in  relation  to  the  character 
of  these  hostilities. 

The  case  is  to  be  found  in  4th  Dallas,  p.  35.  It 
is  the  case  of  Bas  vs.  Tingy,  which  came  up  upon 
a  question  of  prize,  in  which  a  claim  for  salvage 
was  prosecuted,  a  claim  which  turned  on  the  ques¬ 
tion  whether  a  vessel  taken  from  the  French  was  a 
vessel  taken  from  the  “  enemy;”  and  that  brought 
up  the  whole  subject  as  to  the  nature  of  the  hos¬ 
tilities  we  were  then  waging  with  France  on  ac¬ 
count  of  these  claims.  Upon  that  subject  the 
Judges  were  unanimous.  They  all  decided  that  it 
was  war;  that  it  was  public  war,  coming  under 
the  denomination  of  what  is  called  an  imperfect 
war.  Hear  what  they  say.  Judge  Washington 
says: 

“The  decision  of  this  question  must  depend  upon 
another,  which  is,  whether,  at  tlie  time  of  passiii"  the  act 
of  Congress  of  the  S2d  of  March,  1799,  there  subsisted  a  shite 
of  war  between  the  two  nations.?  It  may,  I  believe,  be 
safely  laid  down  that  every  contention  by  force  between 
two  nations  in  external  matters,  under  the  authority  of 
their  respective  Governments,  is  not  only  war,  but  public 
war.  If  it  be  declared  in  form,  it  is  called  solemn,  and  is 
of  tlie  perfect  kind,  because  one  whole  nation  is  at  war 
with  another  wlioie  nation,  and,  all  the  members  of  the 
nation  di'claring  war,  are  authorized  to  commit  liostilitics 
against  all  the  members  of  the  other,  in  every  place  and 
under  every  circumstance.  In  such  a  war  all  the  members 
act  under  a  general  autJiority,  and  all  tiie  rights  and  conse¬ 
quences  of  war  attach  to  their  condition. 

“  Rut  hostilities  may  subsist  between  two  nations  more 
confined  in  its  nature  and  extent,  being  limited  as  to  places, 
persons,  and  things  ;  and  this  is  more  properly  termed  im¬ 
perfect  war,  because  not  solemn,  and  because  those  who 
are  authorized  to  commit  hostilities  act  under  special  au¬ 
thority,  and  can  go  no  further  than  to  tlie  extent  of  their 
commission.  Still,  however,  it  is  pullic  war.  because  it  is 
an  external  contention  by  force  between  some  of  the  mem¬ 
bers  of  the  two  nations,  authorized  by  the  legitimate  pow¬ 
ers.  It  is  a  war  between  the  two  nations,  though  all  the 
members  arc  not  authorized  to  commit  hostilities,  such  as 
in  a  solemn  war,  where  the  Government  restrains  the  gen¬ 
eral  power.’’* 

Again,  Judge  Washington  says: 

“  In  fact  and  in  law  we  are  at  war  :  an  American  vessel 
lighting  with  a  French  vessel,  to  subdue  and  make  her 
piize,  is  fighting  witii  an  enemy,  accurately  and  technically 
speaking ;  and  if  tliis  be  not  sufficient  evidence  of  the  legis¬ 
lative  mind,  it  is  explained  in  the  same  law.  ” 

*Note. — The  Italics  are  mine. 


Let  us  read  what  Judge  Chase  says: 

“  What,  then,  is  the  nature  of  the  contest  subsisting  be¬ 
tween  America  and  France .?  In  my  judgment,  it  is  a  lim¬ 
ited,  partial  war.  Congress  has  not  declared  war  in  genera! 
terms  ;  but  Congress  has  authorized  hostilities  on  the  high 
seas  by  certain  persons  in  certain  cases.  There  is  no  au¬ 
thority  given  to  commit  hostilities  on  land,  to  capture  un¬ 
armed  French  vessels,  nor  even  to  capture  French  armed 
vessels  lying  in  a  French  port ;  and  the  authority  is  not 
given  indiscriminately  to  every  citizen  of  America  against 
every  citizen  of  France,  but  only  to  citizens  appointed  by 
commissions,  or  exposed  to  immediate  outrage  and  vio¬ 
lence.  So  far  it  is,  unquestionably,  a  partial  war ;  but, 
nevertheless,  it  is  a  public  war,  on  account  of  the  publi** 
authority  from  which  it  emanates. 

“There  are  four  acts,  authorized  by  our  Goveminenl 
that  are  demonstrative  of  a  state  of  war.  A  belligerent 
Power  has  a  right,  by  the  law  of  nations,  to  search  a  neu¬ 
tral  vessel,  and,  upon  suspicion  of  a  violation  of  her  neu¬ 
tral  obligations,  to  seize  and  carry  her  into  port  for  further 
examination.  But  by  the  acts  of  Congress  an  American 
vessel  is  authorized :  Ist,  To  resist  the  search  of  a  French 
public  vessel :  2d.  To  capture  any  vessel  that  should  at¬ 
tempt  by  force  to  compel  submission  to  a  search,:  3d.  To 
recapture  any  American  vessel  seized  by  a  French  vessel ; 
And,  4th.  To  capture  any  French  armed  vessel  wherever 
found  on  the  high  seas.  This  suspension  of  the  law  of  na¬ 
tions,  this  right  of  capture  and  recapture,  can  only  be  au¬ 
thorized  by  an  act  of  the  Government,  which  is,  in  itself, 
an  act  of  hostility.” 

But  it  would  weary  the  Senate  if  I  were  to  read 
all  the  extracts  from  that  case  which  are  pertinent 
to  the  question  under  consideration.  Suffice  it  to 
say  that  the  circuit  court  decided  that  the  Frencli-' 
man  was  an  enemy,  thus  deciding  that  it  was 
war;  and  the  Supreme  Court  unanimously  sus¬ 
tained  that  decision.  Suffice  it  too,  to  say,  that  in 
the  opinion  of  ail  the  Judges — and  all  of  them  de¬ 
livered  their  opinions — Judge  Moore,  Judge  Wash¬ 
ington,  Judge  Chase,  and  Judge  Patterson — in  the 
opinion  of  all  these  Judges,  it  was  war,  public  war, 
and  of  the  kind  which  civilians  denominate  im¬ 
perfect  war. 

Now,  Mr.  President,  what  is  laid  down  as  the 
satisfaction  of  all  obligations  on  the  part  of  a  nation 
to  prosecute  the  claims  for  indemnity  on  the  part 
of  Its  citizens.^  What  is  laid  down  as  the  satisfac¬ 
tion  which  may  be  ur^ed  and  plead  by  a  foreign 
and  belligerent  nation  itself,  as  againstsuch  claims  ? 
It  is,  that  war  waged  upon  that  account  is  a  so.tis- 
faction.  That  the  war  was  waged  on  that  account 
we  know  from  the  history  of  the  times.  Forv/hat 
else  was  it  waged  except  for  these  spoliations } 

Judge  MarsLalljin  the  5th  volume,  page  745,  of 
his  Life  of  Washington,  .says:  ‘‘  In  Congress  vig- 
‘  orou.s  measures  were  adopted  for  retaliating  inju- 
‘  ries  which  had  been  sustained,  and  for  repelling 
‘those  which  were  threatened.”  Thus  clearly 
assigning  these  spoliations  as  one  cause  of  the  war 
which  was  waged.  I  have  given  American  author¬ 
ity,  iudicial  authority,  as  to  the  character  Of  these 
hostilities.  Let  us  see  what  was  the  French  opinion 
upon  this  question.  See  same  Doc.  p.  633,  in  which 
we  are  informed  that  the  President  of  the  French 
commis.sion  said:  “  If  the  question  could  be  deter- 
‘min  ed  by  an  indifferent  nation ,  he  was  satisfied  such 
‘  a  tribunal  would  say  that  the  present  state  of  things 
‘  vms  war  on  the  side  of  America,  and  that  no  in- 
‘  demnities  could  be  claimed.  The  other  commis- 
‘  sioners  made  similar  declarations,  ”  Same  page 
he  said:  “  If  the  Government  shorild  think  proper 
‘  to  instruct  them  to  make  a  treaty  on  the  basis  of 
‘  indemnities,  and  a  modified  renewal  of  the  old 
‘  treaties,  he  would  resign  sooner  than  sign  such 
‘  a  treaty.”  Upon  page  634  will  be  found  a  letter 
of  the  American  commissoners  characterizing  these 
hostilities  as  v/ar.  Such,  sir,  undoubtedly  was 
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the  opinion  of  the  commissioners  on  both  sides. 
So  that  we  have  authority  of  all  sorts  for  saying 
that  this  was  a  war  waged  on  account  of  these 
spoliations:  and  if  it.  was  waged  on  account  of 
them,  can  any  man  show  me  a  reason  why  a  per¬ 
fect  war  would  have  been  a  satisfaction,  and  yet 
this  is  not  satisfaction  for  these  claims  ? 

Those  writers  who  lay  down  the  doctrine  that  ■ 
war  is  a  satisfaction,  make  no  distinction  between  a  , 
perfect  and  an  imperfect  war.  Both  are  public  wars, 
and  if  any  reason  can  be  given  for  the  sufficiency  ; 
of  one  that  cannot  be  given  for  the  other,  it  does  ! 
not  suggest  itself  to  me.  Why  is  it  that  a  periect  , 
war  is  satisfaction.^  It  is  because  we  expend 
money  to  avenge  injuries;  because  we  spill  blood;  , 
because  we  sustain  losses  on  account  of  the  cleiim-  ; 
ants.  In  this  case  we  made  war  upon  France  at  i 
a  heavy  expense  to  protect  the  rights  of  our  citi-  | 
zens;  and,  having  done  so,  we  may  truly  say  to  j 
them,  We  have  done  all  for  you  that  you  have  a 
right  to  require,  because  we  nave  sustained  losses 
to  avenge  you,  and  inflicted  injuries  by  way  of 
punishment  upon  the  nation  which  has  afflicted 
you. 

The  citizen  can  claim  nothing  of  the  Govern¬ 
ment  except  its  obligation  to  protect  him — an  ob¬ 
ligation  which  subsists  both  at  home  and  abroad. 
Let  us  trace  the  analogy,  and  see  what  is  the  duty 
of  Government  in  its  municipal  relations.  What 
jis,  then,  its  duty  towards  the  citizen  ?  One  man 
may  rob  another  of  his  purse.  The  Government 
is  bound  to  punish  the  man  who  committed  the 
robbery,  and  having  done  so  its  duty  is  discharged. 
It  is  not  bound  to  make  him  who  was  robbed  a 
compensation  in  money.  And  so  in  relation  to 
the  obligation  to  protect  the  property  of  its  citi¬ 
zens  against  foreign  nations.  If  it  cannot  obtain 
restitution  in  money  through  negotiation,  it  is 
bound  to  punish  if  it  can  the  aggressor.  There 
are,  indeed,  exceptions  to  that  rule;  for  there 
might  be  occasions  when  the  nation  would  risk 
its  safety  too  far  by  making  the  attempt,  and  in 
such  a  case  it  could  not  be  bound  to  peril  itself  in 
vain;  but  it  is  bound,  if  it  can  do  so  without  too 
much  loss,  to  punish  the  wrong-doer.  It  may 
thus  give  security  for  the  future  to  its  citizens. 
A.nd  when  it  has  made  war  it  has  punished  the 
aggressor;  and  when  it  has  done  so  it  has  given 
oerfec-t  satisfaction  and  discharged  itself  from  all 
iability  for  any  further  negotiation  in  relation  to 
:he  claim;  and,  what  is  more,  it  has  furnished  to 
he  oflending  nation  a  plea  in  law  to  the  claim 
whenever  it  is  presented,  for  the  Government  may 
;ay.  You  have  taken  your  satisfaction  in  the  shape 
)f  w’^ar,  and  have  no  right  now  to  ask  us  to  pay 
•he  debt.  And  in  truth  did  not  the  French  com- 
nissioners  put  in  this  very  plea.^  Did  they  not, 
when  they  came  to  close  the  negotiations,  say  this 
n  so  many  word.^  I  know  the  commissioners  on 
joth  sides  began  with  an  attempt,  as  Air.  Adet 
:alls  it,  “  to  disguise  the  relations’*  subsisting 
letween  thd  two  countries.  They  attempted  to 
ict  as  if  there  had  been  no  war;  as  if  it  was  pos¬ 
able  to  obtain  some  restoration  of  ancient  treaties. 
They  negotiated  for  a  while  upon  that  footing,  but 
Tnding  that  the  only  way  to  settle  the  question 
(Vas  to  face  the  truth,  and  to  look  at  the  real  rela- 
ions  in  which  the  two  countries  stood,  the  French 
mmrnissioners  said  that  in  fact  it  had  been  war, 
md  if  left  to  any  impartial  tribunal  would  be  so 


decided.  I  have  already  given  a  reference  to  tbia 
letter,  and  will  not  dwell  further  upon  it. 

I  suppose,  Mr.  President,  if  we  had  declared 
'  war  for  the  purpose  of  procuring  indemnity  for 
j  these  claims,  and  had  ended  that  war  two  yeju-s 
j  afterwards  by  making  just  such  a  treaty  as  this, 
I  by  striking  out  everything  in  relation  to  indemnity, 
i  nobody  could  have  pretended  that  the  claimants 
'  had  a  right  to  come  to  us  for  satisfaction,  or, had 
j  a  right  to  go  to  France  even  for  payment.  They 
j  had  no  right  to  do  either.  Will  any  man  show 
I  me  the  distinction  and  difterence  which  would 
i  justify  them  in  doing  it  after  such  hostilities  as 
j  were  waged  Upon  looking  back  I  am  struck 
with  amazement  that  reproach  .should  have  been 
cast  on  our  Government  for  its  c^mduct  towards 
these  cleiimants.  I  should  like  to  know  in  what 
respect  it  failed  to  discharge  its  duty  towards 
I  them.  It  negotiated  for  years.  It  prosecuted  this 
;  war  for  about  two  years,  in  which  it  raised  men 
■  and  equipped  fleets,  expended  m.oney,  shed  blood, 
and  finally  made  a  treaty,  and  a  very  advanta¬ 
geous  treaty,  of  peace,  by  which  it  secured  pay¬ 
ment  for  a  large  cla.ss  of  claims.  Suppose  we  had 
I  declared  war,  pursued  it  to  extremities,  should  we 
ij  have  procured  so  advantageous  a  treaty  at  its 
:  close }  Would  the  claimants  have  been  better  off? 
'  Would  not  the  probable  result  have  been  that  we 
should  not  have  obtained  so  advantageous  a  treaty, 
;  as  far  as  the  future  security  of  our  commerce  was 
i  concerned,  whilst  we  should  certainly  have  lost 
’  the  private  claims  which  we  secured  in  the  con- 
1  vention  of  1800,  and  v/hich  would  have  been  con- 
;  fiscated  by  France  if  the  war  had  been  waged 
j!  further.'  It  seems  to  me  we  did  precisely  what 
was  best  for  their  interest,  and  stopped  precisely 
where  it  was  best  for  all  concerned  that  we  should 
'  have  stopped.  When  we  renounced  all  further 
,  negotiation  on  the  subject  of  indemnity,  it  was 
obvious  that  it  was  not  possible  to  have  obtained 
:  more.  Had  we  pursued  the  negotiations  from  that 
time  to  thi.s,  we  never  should  have  obtained  a 
cent  more  than  has  already  been  paid.  We  were 
justified,  therefore,  in  abandoning  these  negotia¬ 
tions.  We  had  done  enough,  and  it  was  nbt 
proper  that  we  should  hold  ourselves  responsible 
for  the  debt. 

I  have  now.  Air.  President,  examined  into  the 
defences  set  up  for  the  United  States  against  these 
claims,  w'hich  I  think  are  good.  vRi  d,  jind  suffi¬ 
cient.  But,  sir,  I  have  said — and  it  is  a  remark 
v.diich  has  occasioned  some  little  criticism — I  have 
,  said  that  even  if  these  claims  had  been  just  at  one 
time,  even  if  we  had  failed  some  fifty  years  ago 
in  the  discharge  of  our  duties  towards  our  citizens, 
that  now,  after  that  lapse  of  time,  it  ha.^  become 
impossible  to  do  justice;  it  has  become  impossible 
to  ascertain  what  is  due  and  to  whom  it  is  due: 
it  has  become  impossible  to  di.stribute  the  liind 
properly  if  there  were  anything  due. 

I  know  the  plea  of  the  statute  of  limitations  is 
deservedly  odious.  I  know  it  is  an  unjust  alid 
wrongful  jfiea  where  we  believe  something  to  be 
'  due,  and  where  the  parties  to  whom  it  should  be 
I  paid  can  be  certainly  ascertained.  But,  sir,  1  also 
know  that  fiduciaries,  according  to  the  laws  of  al' 

'  our  State  governments,  are  bound  plead  tlie 
I  statute  for  the  benefit  of  those  they  represent,  anc' 
we  are  acting  a.s  trustees  of  the  people.  I  do  no. 

.  say  it  to  justify  us  in  e.scaping  the  payment  of  a 
debt  which  is  certainly  due,  but  I  -say  we  may 
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use  it  where,  owing  to  the  lapse  of  time,  we  can¬ 
not  ascertain  what  is  due  or  who  are  entitled.  Is 
not  that  the  case  here?  Who  are  the  parties 
really  entitled?  Let  us  see  first  as  between  the 
creditor  and  the  heir.  Suppose  the  bill  passes. 
•Suppose  money  is  paid  into  the  hands  of  an  ad¬ 
ministrator.  A  man  who  was  a  creditor  some 
fifty,  forty,  or  thirty  years -ago  is  barred  by  the 
•Statute  of  limitations.  He  cannot  come  against 
the  administrator.  Yet,  if  it  is  a  debt,  certainly 
this  property  belongs  to  the  creditor.  So  in  rela¬ 
tion  to  the  assignee.  If  this  is  property,  he  who 
may  have  paid  only  five  cents  on  the  dollar  will 
be  entitled  to  the  whole  of  it.  If  it  is  a  gratuity, 
it  would  seem  to  be  proper  to  give  to  the  assignee 
only  what  he  paid  and  to  devote  the  rest  to  the 
family.  And  now,  in  regard  to  insurers,  are  we 
to  pay  an  insurance  office,  an  insurer  who  received 
a  premium  for  his  risk,  whose  business  it  w'as  to 
insure  against  risk,  who  received  all  the  profit  he 
ever  stipulated  to  receive,  his  premium  ?  Is  he  to 
be  paid  twice,  first  by  the  person  insured,  and 
afterwards  by  society  at  large?  Is  this  just?  Is 
it  rignt  ?  Trace  it  a  little  further.  Is  it  not  rea¬ 
sonable  to  suppose  that  the  merchants  thus  tra¬ 
ding  knew  something  of  the  risk  to  which  they 
were  exposed;  and  if  they  did  not  insure  at  an  in¬ 
surance  office,  they  probably  insured  in  the  shape 
of  additional  profits;  and,  if  so,  the  community 
paid  the  losses,  and  paid  them  in  the  shape  of 
profits.  Why,  then,  should  these  merchants  be 
paid  again  ?  It  is  impossible  we  can  know  how 
to  distribute  this  fund  properly.  How  are  we  to 
ascertain  w!hat  is  due  and  to  whom  it  is  due? 
The  claimants  will  show  that  their  property  was 
seized;  but  the  evidence  on  the  other  side  was  in 
France,  and  is  now  probably  destroyed.  They 
make  claims  for  the  value  of  a  cargo — how  are 
we  to  ascertain  whether  it  was  not  contraband  ? 
They  make  claim  because  their  vessel  w^as  seized 
for  want  of  a  “7-o/c  d’equipage^' — how  do  we 
know  that  they  had  sea  letters  or  certificates  which 
our  own  courts  would  have  deemed  sufficient? 
How  do  we  know  what  evidence  existed  to  show 
that  in  truth  they  were  not  American  but  foreign 
vessels  ? 

Let  us  look  to  the  history  of  the  times;  let  us 
look  to  that  period  when  the  facts  were  much 
easier  to  ascertain.  We  find  very  early  in  the 
history  of  this  matter  that  Mr.  Morris  writes  to 
Mr.  Pinckney,  in  London,  that  he  refused  to  give 
passports  to  vessels  because  he  knew  that  fraud 
would  be  practised  in  order  to  cover  enemy’s 
property  with  the  American  name.  On  that  oc¬ 
casion  he  chose  to  reverse  the  rule,  and  to  have 
many  innocent  people  suffer  rather  than  one  who 
was  guilty  should  escape.  We  know  that  at  the 
time  when  the  convention  of  1803  was  negotiated, 
a  list  of  the  claims  of  persons  probably  entitled 
was  made  out  by  Mr.  Livingston,  with  all  the 
assistance  he  could  derive  from  the  French  archives, 
from  the  claimants,  and  from  the  agents  of  the 
United  States.  He  filed  a  list  with  the  treaty  of  all 
those  claims  which  he  supposed  could  be  possibly 
raised  against  the  fund  provided  by  that  convention. 
And  yet  what  does  he  say?  He  says,  page  796: 

“  That  many  of  the  debts  on  the  list  have  been  paid,  that 
others  are  not  due,  many  greatly  overcharged,  and  many 
charged  under  ditFerent  heads;  so  that,  upon  a  fair  statement, 
there  is  the  highe.st  reason  to  believe  that  the  whole  of  that, 
not  including  the  embargo,  together  with  the  interest  on  the 
'debt,  will  not  exceed  twelve  millions  of  francs.” 


Mr.  Skipwith,  an  agent  long  employed  by  the 
Government  in  relation  to  these  matters,  and  resi¬ 
dent  in  Paris,  made  out  a  list  and  sent  it  home. 
He  had  the  advantages  of  reference  to  the  French 
archives,  and  of  daily  communications  with  the 
■  claimants.  Mr.  Livingston,  in  a  letter  to  Mr. 
Madison  in  1804,  (p.  789,)  in  relation  to  Mr.  Skip¬ 
with ’s  list,  says: 

“  The  whole  list  is  a  tissue  of  errors,  and  is  calculated  to 
render  the  amount  of  claims  as  large  as  possible,  with  what 
view  I  will  not  pretend  to  judge.  The  list  contains  a  num¬ 
ber  of  claims  for  which  there  is  no  foundation.  A  number 
that  are  paid,  as  Mr.  Skipwith  himself  knows.  A  number 
for  which  no  vouchers  can  be  produced.  A  number  that  do 
not  come  under  t!>e  treaty.” 

If  it  was  impossible  for  all  these  contemporaries 
at  that  time  to  make  even  an  approach  to  a  fair  list 
of  the  claims;  if  they  were  so  liable  to  be  deceived 
in  relation  to  the  amount  due  and  the  persons  to 
whom  is  was  due,  how  are  we  to  ascertain  it  at 
this  distance  of  time,  after  a  lapse  of  fifty  years  ?  I 
regard  it  as  next  to  impossible.  Gentlemen  may, 
upon  a  feeling  of  magnanimity  and  generosity,  be 
willing  to  throw  millions  of  dollars  into  a  crowd 
to  be  scrambled  for  under  the  supposition  that  a 
dollar  may,  perhaps,  hit  somebody  who  may  be 
entitled  to  it;  but  the  hope  will  be  vain  and  fruit¬ 
less  if  they  believe  that  anything  like  a  fair  and 
just  distribution  will  take  place.  I  say  that  undef 
!  such  circumstances  as  these,  even  if  the  debt  were 
due,  it  would  be  impossible  to  ascertain  to  whom 
it  was  due,  and  what  was  due.  But,  in  point  of 
fact,  I  do  not  believe  it  is  due.  I  believe  me  Gov¬ 
ernment  is  not  liable  for  these  claims,  for  the  rea-« 
sons  which  I  have  given.  I  believe,  if  we  give  it, 
it  will  be  a  mere  gratuity.  And  it  is  not  a  suffi¬ 
cient  answer  to  me,  after  tracing  the  correspondence 
and  examining  the  history  of  the  times,  to  bring 
up  certain  distinguished  individuals  who  believed 
the  claims  ought  to  have  been  paid.  It  is  not  a 
sufficient  answer  to  bring  up  the  reports  of  certain 
committees  who  believed  the  claims  ought  to  have 
passed.  Against  all  that  I  put  the  striking  fact 
that  for  more  than  thirty  years  these  claims  never 
did  receive  a  majority  of  either  House  of  Congress 
in  their  favor.  I  regard  that  as  a  negative  preg¬ 
nant.  I  regard  it  as  showing  that  it  was  not  be¬ 
lieved  by  contemporaries  that  these  were  just 
claims  upon  the  public  Treasury.  Add  to  that  the 
fact  that  none  of  our  Presidents,  as  far  as  I  know, 
ever  recommended  the  payment  of  these  claims, 
and  we  have  abundant  authority,  if  authority  is  to 
decide,  for  rejecting  them.  Surely  those  Presidents 
who  lived  at  the  time,  if  they  had  believed  they 
were  just  claims  upon  the  public  Treasury,  would 
have  recommended  them  to  the  favorable  consid¬ 
eration  of  Congress.  If  the  Congresses  of  that  day 
and  for  thirty  succeeding  years  believed  that  we  had 
used  private  property  for  public  purposes,  they 
would  have  paid  them.  The  strongest  proof  we 
can  have  that  they  believed  no  such  thing  is  the 
fact  that  none  of  them  ever  did  it;  and  it  was  not 
until  years  had  passed,  not  until  contemporaneous 
evidence  was  gone,  not  until  we  had  been  wearied 
out  with  importunities,  that  Congress  began  to  give 
an  indication  of  acting  favorably  upon  this  subject. 

Mr.  President,  I  know  it  is  an  ungracious  task 
to  oppose  these  appropriations.  I  fear  I  may 
almost  say  that  it  has  become  an  odious  business 
to  oppose  extravagant  expenditures  of  any  de¬ 
scription.  Economy,  that  highest  virtue  of  a 
Government,  I  fear,  has  long  since  ceased  to  be  at 
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all  regarded  here.  1  say  economy  is  the  highest 
i  Tirtue  of  a  Government,  because,  rightly  under- 
f  ftood,  it  includes  justice — -justice,  sinmie,  severe, 

I  exact.  And  if  you  will  snow  me  a  Government 
that  IS  just  in  all  its  relations,  you  will  show  a 
Government  which  is  better  administered  than  any 
of  which  we  have  yet  any  account.  I  believe  it  is 
V  virtue  which  shortly  we  shall  be  forced  to  study 
and  to  practice,  or  the  worse  will  come  of  it.  We 
are  accumulating  debts  rapidly,  and  making  no 
provisions  to  pay  them.  I  fear  there  are  some 
w*o  believe  that,  by  accumulating  these  debts, 
they  -will  finally  force  upon  the  country  the  neces¬ 
sity  for  adding  to  the  tariff,  for  increasing  the  du¬ 
ties  on  imports,  and  who  would  be  willing  to  incur 
\  debt,  if  that  consequence  should  result  from  it. 

But  let  not  those  gentlemen  lay  that  flattering 
inction  to  their  souls.  The  people  of  this  country 
lave  had  a  taste  of  free  trade,  or  something  ap- 
broaching*  to  it,  and  they  will  not  consent  to  any 
jystem  of  taxation  by  which,  for  ev^ery  dollar  they 
pay  mto  the  Treasury,  they  have  to  pay  four  or 
Ive  dollars  into  the  pockets  of  some  “  protected” 
adividiial.^  If  we  should  be  reduced  to  the  neces- 
additional  revenue,  the  present  tariff 
ml  be  searched  and  scrutinized  to  see  whether 
lore  money  cannot  be  raised,  not  by  an  increase, 
ut  by  a  reduction  of  duties.  I  believe  in  my  soul 
lat  we  could  raise  more  rev'enue  by  reducing  the 
uties  than  by  increasing  them.  Let  gentlemen 
onder  over  these  things  before  they  go  "too  far  in 
le  course  of  extravagance  which  we  are  now  pur-  ! 
ling.  I  speak  now  to  those  who  believe  this  debt 
not  strictly  due,  but  who  think  it  is  a  gratuity, 
hich  this  Government  may  grant,  which  it  ought 
'  grant,  out  of  magnanimity  and  generosity 
here  are  some  who  take  that  view;  but  I  would 
mind  them  that  this  is  not  a  proper  time  for  the 
:ercise  of  that  sort  of  magnanimity.  The  public 
reasury  will  not  bear  it.  Mr.  Randolph  said  on 
le  occasion  that  he  had  found  the  true  phjloso- 
ler  s  stone,  the  true  political  alcliymy,  and  it 
nsisted  in  one  short  maxim,  “  Pay  as  you  go.” 
believe,  if  there  be  any  political  alchymy,  it  is 
be  found  in  that  maxim  which  carries  with  it  I 


t  another,  that  of  spending  no  more  than  may  be 
necessary  for  the  proper  purposes  of  Government. 
,  But  are  we  practising  upon  that  precept. >  Are  we 
^  provision  here  for  the  payment  of  the 

i  public  debt.^  The  public  lands  were  pledged  for 
^  the  war  debt.  The  Secretary  of  the  Treasury  telis 
3  US  they  are  alienated,  and  that  we  will  get  nothing 
'■  from  them  for  that  purpose  for  something  like  fif- 
j  teen  years. 

*  By  this  bill,  if  it  should  pass,  w^e  contract  an 
;  additional  debt  of  five  millions.  How  are  we  to  pay 
,  It?  When  we  create  these  debts,  we  ought  as 

•  honest  men  provide  the  means  for  paying  them. 

■  Let  it  always  be  remembered,  too,  that  the  Secre¬ 
tary  of  the  Treasury  proposes  to  expend,  durino- 
the  next  fiscal  year,  more  than  he  expects  to  re° 
ceive.  W e  will  have  to  do  something.  We  must 
either  raise  more  revenue  or  cut  down  expendi¬ 
tures.  I  believe  the  true  mode  to  act  would  be  to 
cut  down  the  expenses  of  this  Government.  I 
believe  we  can  cut  them  down  so  as  to  make' the 
present  revenue  an  abundant  one  for  ail  the  fair 
and  necessary  purposes  of  Government.  Unless 
we  do  this,  mischief  will  come  of  it,  and  we  shall 
repent  sooner  or  later. 

I  have  said  that  I  presented  this  view  to  those 
who  look  upon  this  as  a  gratuity  vvdiich  perhaps  it 
would  be  proper  and  generous  that  w^e  should  be¬ 
stow.  I  know  there  are  some  who  do  so  regard 
It,  who  do  not  look  upon  it  as  a  debt;  and  indeed 
the  bill  Itself  vyould  seem  to  imply  it  was  not  a 
!  debt,  because  it  limits  the  amount  to  be  paid  to 
five  millions.  How  can  you  limit  the  payment  of 
debts  to  a  certain  sum?  We  must  pay  what  we 
owe,  neither  more  nor  less.  We  must  pay  this 
either  as  a  debt  ora  gratuity.  If  it  be  a  debt  which 
we  owe,  if  we  are  really  liable  for  it,  then,  in  my 
opinion,  the  appropriation  is  too  small.  The  sum, 

I  fear,  will  not  cover  half  the  claims  which  will  be 
proven  upon  sucli  evidence  as  probably  will  be 
admitted.  If  it  be  a  gratuity,  then,  in  my  opinion, 
vye  have  not  the  power  to  bestow  it,  nor  is  this  the 
time  oi  the  occasion  to  grant  it.  In  whatever  li<^ht 
then,  you  may  view  it,  Mr.  President,  I  am 'op- 
I  posed  to  the  passage  of  this  bill. 


Printed  at  the  Congressional  Globe  Office. 
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